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I ntroduction

At the request of the Advisory Committee on Civil Rules (Advisory Committee) (act-
ing in consultation with the chairs of the Judicial Conference committees on the Ad-
ministration of the Bankruptcy System, Court Administration and Case Management,
Judicial Resources, Federa—State Jurisdiction, and Rules of Practice and Procedure),
the Federal Judicial Center has undertaken a long-term study of the impact of the
Class Action Fairness Act of 2005 (CAFA) (Pub. L. 109-2, 119 Stat. 4 (2005)) on the
resources of the federal courts.

The following report presents preliminary data on the number, frequency, and
types of class actions filed in or removed to federal district courts between July 1,
2001, through June 30, 2006. We define class action activity to include original fed-
eral filings and removed cases in which class action status is sought at any stage of
the proceedings. The study includes the eighty-eight districts® that use the Case Man-
agement/Electronic Case Filing (CM/ECF) system and have created electronic dock-
eting records for cases filed as of July 1, 2001.

Thisisthe third in a series of interim reports to the Advisory Committee. The
overall study is designed to examine three phases of class action activity: filing and
removal of cases; litigation in the district courts; and appellate review. This report
and previous reports have been devoted to the first phase. The next interim report, in
the fall of thisyear, will introduce the second phase by presenting data on class ac-
tion litigation in the district courts as gleaned from a sample of terminated cases filed
before CAFA’s effective date. In that phase of the study we will examine the entire
litigation process, particularly the nature and source of law for the underlying claims;
discovery; pretrial motions practice; class certification activity; and the process of
reviewing settlements. That sample of cases will serve as the “before” portion of a
“before and after” study of the impact of CAFA on the resources of the federa
courts. We expect to present the next update on CAFA filing activity in the spring of
2008.

Caveat

The data presented below differ from data presented in the May 2006 and September
2006 interim reports and are subject to revision in later reports. This report includes
datafor the entire five-year study period from three district courts not included in the
previous report (the Southern District of California, the Southern District of Florida,
and the District of New Mexico); the CM/ECF system was recently installed in these
districts, making their inclusion in the study possible. Also, in updating our search of

1. There are ninety-four federal district courts. The eighty-eight districtsin the study accounted for 98% of
the 244,441 civil casesfiled in federal district courts between July 1, 2005, and June 30, 2006. The districts not
included in the study are Alaska, Guam, Indiana Southern, Northern Mariana Ilands, Virgin Islands, and Wis-
consin Western.
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docket records, we continue to identify cases raising class allegations filed between
July 1, 2001, and June 30, 2006, that had not previously evidenced any class action
activity. Future analyses may uncover case events that we were unable to detect dur-
ing thisinitial examination, such as cases that were consolidated within adistrict or
transferred to another district after our initial examination of the docket records. For
further discussion of such potential updates, see “Methods Appendix” infra.

Summary of Interim Results

Overdl, wefind a 46% increase in class action activity in the eighty-eight study dis-
tricts as a whole in the most recent six-month period for which data is available,
January—June 2006, compared to the first six months of the study period, July—
December 2001. Much of that increase was in federal question cases, especialy labor
class actions, and thus not attributable to the effects of CAFA. In the sixteen months
since CAFA went into effect on February 18, 2005, however, we find a substantial
increase in class action activity based on diversity of citizenship jurisdiction. Given
that one of thelegidlation’s primary purposes was to expand the diversity jurisdiction
of the federal courts, it islikely that much of this observed increase in diversity re-
movals and, of particular interest, original proceedings in the federal courtsis attrib-
utable to CAFA.
More specifically, data from the eighty-eight courts show the following:

« Comparing diversity filings and removals in the last calendar year before
CAFA’s effective date, 2004, with the last twelve months for which datais
available, July 2005 through June 2006, wefind an increase of 364 diversity
cases in the 88 study districts. (For further information, see Figure 3 and ac-
companying text.)

» Average monthly numbers of diversity class actions increased from a pre-
CAFA level of 27.0 cases per month to a post-CAFA level of 53.4 cases per
month—or 26.4 additional diversity class action filings and removals per
month.? (See Figure 3 and accompanying text.)

« The observed increasein diversity cases resulted from both an increase in the
number of removals and an even greater increase in the number of original
proceedings. In the last twelve months of the study period, original proceed-
ings based on diversity jurisdiction outnumbered removals based on diversity
jurisdiction, the reverse of the general pre-CAFA pattern. (See Figure 4 and
accompanying text.)

« Theincreasein diversity class actions in the CAFA period islargely concen-
trated in cases raising state-law contract and fraud claims. The average num-
ber of monthly filings and removals in contract cases has more than doubled
after CAFA, and the average number of monthly filings and removals in
fraud cases has tripled. (See Figures 1, 2a, and 2c and accompanying text.)

2. All reported differences in average monthly filings and removals, pre- and post-CAFA, are statistically
significant at the .05 level or better, unless otherwise noted.
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Figure 1
Class Action Filing and Removal Frequencies for all Natures of Suit
in 88 Federal District Courts
from July 1, 2001, to June 30, 2006
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Class actions ranged from alow of 1,372 during the first six months of the study pe-
riod, July—December 2001, to a high of 1,998 during the most recent six-month pe-
riod, January—June 2006. That difference represents a 46% increase in class action
activity during the study period. As Figure 1 makes clear, however, agreat deal of
that increase in class action activity wasin labor cases, and thus was not attributable
to CAFA. Asdiscussed below, labor and other nature-of-suit categories composed
largely of federal question cases tended to increase steadily throughout the study pe-
riod. Instead, we expect to observe CAFA’simpact in nature-of-suit categories that
include a large percentage of diversity cases. In Figure 1, thisis seen most clearly in
the observed increase in contract class actions in the last three six-month periods.
Indeed, in July—December 2005 and January—June 2006, the two complete six-month
periods after CAFA’seffective date, contract class actions outnumbered both securi-
ties and civil rights class actions, a change in the pattern earlier in the study period
when securities and civil rights class actions each tended to outnumber contract class
actions.

Perhaps what is most striking about Figure 1 is the extent to which labor class
actions dominate. Labor cases leveled out just below the 800 mark during the last
year of the study. The only other nature-of-suit category that exceeded 300 class ac-
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tionsin any six-month period covered by the study is the catch-all “Other Actions”
category. The other linesin the figure tend to cluster around 100 to 200 class actions
per six-month period. It is aso worth noting that, once consolidations are taken into
account, personal injury and property damage class actions (i.e., tort class actions)
typically represent the smallest nature-of-suit category in Figure 1.

The following discussion focuses on each of these categories in turn. Because
CAFA isexpected to have the largest impact on state-law claimsfiled in state courts
(on behalf of classeswith at least minimal diversity of citizenship), the legidation’s
most significant effects will likely be found in the contract (Figure 2a), tort (Figure
2b), and common-law fraud cases (Figure 2c). The discussion thus begins with these
nature-of-suit categories. It then turns briefly to nature-of-suit categories largely
based on federal statutory grounds, such as labor (Figure 2d), securities (Figure 2€),
and civil rights (Figure 2f).

Contract
Figure 2a
Class Action Filing and Removal Frequencies for Contract Cases in 88 Federal District Courts
from July 1, 2001, to June 30, 2006
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Asseen in Figure 2a, contract cases in general dipped from 159 class actions in
July—December 2002 to 119 class actions in January—June of 2004. Contract cases
then increased from 132 in July—-December 2004 to 202 in the first six months of
2005 (the six-month period that includes CAFA’seffective date), thenroseto 212in
the next six-month period, and to 249, its highest level in the study period, in Janu-
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ary-June 2006. The pattern is similar for both insurance and other contract subcate-
gories. In January—June 2006, both of these subcategories also reached highs: 127
class actions for the other contract subcategory, and 84 for the insurance subcate-
gory. The small number of class actions in the stockholder suits subcategory was
relatively constant throughout the study period.

Additional analysisindicates that the increase in the number of contract class ac-
tions after CAFA istheresult of an increase in cases based on diversity of citizen-
ship. On amonthly basis, the average number of diversity contract class actionsin-
creased by sixteen cases, from almost fourteen per month before CAFA to almost
thirty per month after CAFA. However, the average number of monthly federal ques-
tion contract class action cases did not change, remaining a constant 8.5 cases per
month before and after CAFA’s effective date.

In terms of case origin, there has been a greater increase in original filingsin fed-
eral court of diversity contract class actions than in removals of such cases from state
courts. The average increase of about sixteen cases per month in diversity contract
class action cases after CAFA consisted of eleven original federal proceedings and
five removals. In other words, plaintiffs after CAFA are increasingly filing diversity
contract actions as original proceedingsin federal court.

Because Hurricane Katrina occurred during the study period, it was necessary to
examine whether insurance litigation following the worst natural disaster in United
States history was driving these findings. For that reason, a similar analysis was con-
ducted after excluding all contract cases filed in or removed to the Eastern District of
Louisiana (the district in the affected region with the most diversity class action ac-
tivity overal). Although the average number of monthly contract diversity cases de-
clined dlightly as a result, the findings were consistent: the average number of
monthly original filings of contract class action cases increased after CAFA by al-
most ten cases per month, and the average number of monthly removals of contract
class action cases increased after CAFA by more than four cases. In sum, most of the
increase in diversity contract cases after CAFA was not a product of Hurricane
Katrinainsurance class actions.
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Tort—Personal Injury and Property Damage

Figure 2b
Class Action Filing and Removal Frequencies for Tort Cases
in 88 Federal District Courts
from July 1, 2001, through June 30, 2006
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Figure 2b presents the number of class actions in two subcategories of tort cases:
property damage and personal injury. The two show markedly different patterns.
Property damage cases represented a very small number of cases for most of the
study period, accounting for just thirteen class actions in January—June 2004 and
seven in July—December 2004. In the first six months of 2005, however, there were
fifty-two class actions in property damage cases in the eighty-eight study districts. A
substantial portion of those cases, however, were actually filed before CAFA’seffec-
tive date. But in the next two six-month periods, property damage cases continued to
be filed and removed at high levels—thirty-nine cases in July—December 2005 and
twenty-six in January—June 2006. The timing of thisincrease pointsto CAFA asa
likely explanation.

Personal injury cases, on the other hand, actually reached their lowest level in the
study period in January—June 2006—forty-one cases, down from sixty-six casesin
January—June 2005. The high point for personal injury class action filings and re-
movals was in January—June 2003 when there were sixty-eight personal injury filings
and removals. Unlike property damage filings and removals, personal injury filings
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and removals have not increased since CAFA’seffective date. Such casesface strict
limits on class certification in federal courts.

The increase in property damage cases has been driven by an increase in the
number of such casesin federal court on the basis of diversity jurisdiction. Analysis
of monthly property damage class actions reveals that diversity cases have increased,
on average, from 1.7 cases per month before CAFA to 4.2 cases per month after
CAFA. Property damage class actions based on federal question jurisdiction are es-
sentially unchanged. The data also show, interestingly, that removals of diversity
property damage cases are down dlightly after CAFA. Thisindicates that the addi-
tional property damage class actions, after CAFA, were diversity casesfiled as origi-
nal proceedingsin federal court.

Monthly personal injury tort class actions remained the same, on average, before
and after CAFA. Those based on diversity jurisdiction averaged 6.7 class actions per
month before its enactment and 6.8 per month after. It does not appear so far that
CAFA hasled to an increase in the number of personal injury class actions in federal
court. Similarly, personal injury class actions based on federal question jurisdiction
averaged 1.9 per month before CAFA and 1.8 after.
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Other Actions

The other actions category illustrated in Figure 2c includes two broad sets of cases:
federal statutory actions, including antitrust, RICO, Truth in Lending Act, Fair Credit
Reporting Act, and Fair Debt Collection Practices Act; and state-law cases, including
common-law fraud. Federal statutory actions generally are original actionsfiled in
federal court based on federal question jurisdiction. State-law claims generally are
based on diversity of citizenship jurisdiction and include a number of casesinitially
filed in state court and removed to federa court.

Figure 2c¢
Class Action Filing and Removal Frequencies for Other Actions
in 88 Federal District Courts
from July 1, 2001, to June 30, 2006
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As Figure 2c shows, other fraud, federal consumer credit, and antitrust class ac-
tions were trending upward at the end of the study period. Of these categories, only
the other fraud category contains cases based on diversity of citizenship. Further
analysisindicates that other actions based on federal question jurisdiction have in-
creased during the study period, driven amost entirely by an increasein origina fed-
era proceedings. This change in the filing of federal question class actions is not
likely because of CAFA, which does not directly apply to such cases, but rather the
result of other trends affecting federal question cases, trends which we will examine
in the next phase of our study. Class action activity in antitrust, federal consumer
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credit (including the consumer credit and truth in lending natures of suit)® and other
federal question nature-of-suit categories, including labor (Figure 2d) has increased,
while class action activity in securities (Figure 2e) and civil rights (Figure 2f) cases
has declined.

Looking at primarily state-law casesin Figure 2c, diversity class actionsin the
other actions category have increased in the CAFA period. On average, diversity
cases have increased by dightly more than eight cases amonth after CAFA, from 4.2
to 12.3. Thisincrease is divided between original proceedings, which have increased,
on average, by five cases, from 1.9 to 6.9 per month, and removals, which have in-
creased by an average of over three cases, from 2.3t0 5.4.

Most of these additional cases are of the other fraud type. The number of such
casesfiled in or removed to federal court hasincreased in the CAFA period, includ-
ing asubstantial number of state-law cases. As seen in Figure 2c, 72 other fraud class
actions were brought into federal court in the six-month periods of July—December
2005 and January—June 2006. Sixty-three fraud class actions were brought in Janu-
ary—June 2005. These figures all exceed the 38 such cases that were brought in both
January—June 2004 and July—December 2004.

Analysis of the monthly other fraud class actions reveals an interesting trend. The
average number of diversity other fraud class actions has jumped from 2.3 cases per
month before CAFA to 8.4 cases after CAFA. The average number of federal ques-
tion other fraud class action cases, on the other hand, has remained relatively stable,
at approximately three per month. This suggests that CAFA is responsible for the
observed increase in other fraud class actions.

3. Theapparent increase in federal consumer credit class actions after CAFA may be an artifact of the 2004
addition of a nature-of-suit code that encompasses cases filed under the Fair Credit Reporting Act and the Fair
Debt Collection Practices Act.

10
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Labor

Figure 2d
Class Action Filing and Removal Frequencies for Labor Cases
in 88 Federal District Courts
from July 1, 2001, to June 30, 2006
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The labor category is composed of cases based on federal law, primarily the Fair La-
bor Standards Act (FLSA), but also the Employment Retirement Income Security
Act (ERISA). Labor is also the largest single category of class actionsidentified in
the study, accounting for fully 36% of class actionsin the eighty-eight districts (see
Figure 1). Figure 2d shows a clear pattern: labor class actionsincreased in every six-
month period until July—December 2005, at which point the number of casesfiled in
or removed to federal court leveled off at just under 780 cases in both July—
December 2005 and January—June 2006. There is no reason to think that CAFA af-
fected labor cases, as none of the 6,056 labor class actions identified in the study
were based on diversity of citizenship.

11
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Securities

As seen in Figure 2e, securities cases have fallen from 241 class actions in July—
December 2001 to 110 in January—December 2006. Although the number of such

cases has not fallen in every succeeding period, the downward trend is clear. In the
CAFA period, on average, fewer than twenty securities class action cases were be
filed each month in the eighty-eight study districts. As in the labor cases, it is
unlikely that CAFA affected securities cases, as these cases are based on federal

gusstion jurisdiction rather than diversity jurisdiction.
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